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Any person involved in the administration of a housing program is responsible for following and upholding fair housing laws.  This responsibility applies to owners of property, on-site managers, rental agents, mortgage lenders, real estate brokers, agents, and appraisers.  As a result, it is extremely important that nonprofits administering a housing program become familiar with their responsibilities and establish sound administrative practices to ensure compliance with fair housing laws.  The following is a brief outline of  some of the fair housing laws governing housing programs.  The materials and information contained in this document may not reflect the most current legal developments.  Specific fact situations may result in different outcomes, conclusions, or answers.  Persons reviewing this document should not rely upon the following information without seeking professional legal counsel.  

I.
Statutory and Regulatory Cites
A.
Federal Fair Housing Act

1. 
42 U.S.C.A. §§ 3601, et al.

2. 
24 C.F.R. Part 100

B.
State Fair Housing Act


1. 
Texas Property Code, Chapter 301

C.
Section 504 of the Federal Rehabilitation Act of 1973

1. 
29 U.S.C.A. § 794

2. 
24 C.F.R. Part 8

3.
HUD Handbook, 4350.3, “Occupancy Requirements of Subsidized Multifamily Housing Programs”

D.
City Ordinances:  Some cities in Texas have their own fair housing ordinances.  For example, see the City of Austin’s Fair Housing Act Ordinance at Chapter 7-1.

II.
Discrimination Prohibited: The Federal and Texas Fair Housing Acts prohibit discrimination based on race, color, national origin, religion, sex, familial status, and disability, including the following acts:

·
Refusing to rent or sell housing

·
Making housing unavailable

·
Denying a dwelling

·
Setting different terms, conditions, or privileges for the sale or rental of a dwelling

·
Providing different housing services or facilities

·
Falsely denying that housing is available for inspection, sale, or rental

·
Threatening, coercing, or intimidating anyone exercising a fair housing right or assisting others who exercise that right

·
Advertising or making any statement that indicates a limitation or preference based on race, color, national origin, religion, sex, familial status, or disability.  This prohibition against discriminatory advertising also applies to single-family and owner-occupied housing even though such housing may otherwise be exempt under the Fair Housing Act.

Some cities may cover discrimination against additional classes.  For example, the City of Austin covers sexual orientation, marital status, and the status as a student.

Familial Status Exception: The prohibition against discrimination based on familial status includes families with children and pregnant women. Housing for older persons is exempt from the prohibition against familial status discrimination if: 

·
The complex is occupied solely by persons who are 62 or older; or

·
At least 80 percent of the units are occupied by at least one person 55 years of age of older, and the complex adheres to a policy that demonstrates an intent to house persons who are 55 or older.

III.
Accessibility for the Disabled under Federal and State Law: Federal and Texas law also provide additional protections for disabled persons and require that certain units be accessible to disabled persons.  City ordinances may provide for additional standards.

A.
Post-1991 Standards under the Federal and Texas Fair Housing Acts: All apartments with four or more units available for occupancy or substantially remodeled after March 13, 1991, must be accessible to disabled persons. Specifically, each unit must meet the following (See 24 C.F.R. § 100.205 (2000)):

_
There must be at least one accessible route into and through the unit.

_
All public and common use areas must be accessible to disabled persons.

_
All doors and hallways must be wide enough to provide access by persons in wheelchairs.

_
Light switches, electrical outlets, thermostats, and other environmental controls must be accessible.

_
Kitchens and bathrooms that can be used by people in wheelchairs..

_
The bathroom walls must be reinforced to allow for later installation of grab bars.

If a building with four or more units has no elevator, the above standards apply only to ground floor units.  The U.S. Department of Housing and Urban Development has adopted guidelines to provide builders and developers with technical guidance on how to comply with the specific accessibility requirements of the Fair Housing Act. See 24 CFR Ch. I, Subch. A, App. II (2000), available at www.hud.gov/fhefhag.html.

B.
Reasonable Modifications by Tenants: All apartments which do not fall into the above post-March 1991 category are not required to be accessible to the disabled under the Federal and Texas Fair Housing Acts.  However, all landlords must permit disabled persons to make and pay for their own reasonable modifications of the premises.  A “disability” is defined to be “a physical or mental impairment which substantially limits one or more major life activities.”  See 24 C.F.R. § 100.201 (2000).  A landlord may, “where it is reasonable,” condition permission for a modification on the renter agreeing to restore the premises to the condition that existed before the modification.  A landlord may also condition permission for a modification on the renter providing a reasonable description of the modification and reasonable assurances that the work will be done in a workmanlike manner and that any required building permits will be obtained.  While a landlord may not increase a security deposit for disabled persons, a landlord may require a tenant to pay into an interest bearing account an amount of money not to exceed the cost of restoration.  (See 24 C.F.R. § 100.203 (2000)).

When is it reasonable for a landlord to require a tenant at the end of the tenancy to pay for removing the modification and restoring the premises to the condition that existed before the modification?

 Reasonable: Grab bars in the bathroom.  The landlord may require the tenant to remove the grab bars at the end of the tenancy and repair the wall to its original condition. However, the landlord may not require the tenant to remove the blocking, since the reinforced walls do not interfere with the landlord’s or next tenant’s use and enjoyment of the premises.  

 Unreasonable: Widened doorway.  The landlord may not condition permission for the modification on the tenant narrowing the doorway at the end of the tenancy because a wider doorway will not interfere with the landlord’s or next tenant’s use and enjoyment of the premises.

C.
Additional Accessibility Requirements for Government-Funded Housing:
1.
Accessibility: Under the Rehabilitation Act of 1973 and governing regulations, units constructed or substantially altered with governmental funding after July 11, 1988, must: (1) comply with the Uniform Federal Accessibility Standards; (2) 5% of units must be accessible to mobility impaired persons; and (3) 2% of units must be accessible for hearing or vision impaired persons.

2.
Modifications: All apartments and other housing which are constructed or repaired with governmental funding (public housing, HOME, CDBG, tax credit properties, etc.) must make physical alterations to their premises at the landlord’s expense to accommodate persons with disabilities, unless: (a) the cost of the accommodation would impose an undue hardship on the landlord; or (b) the accommodation would result in a fundamental alteration of the program.

3.
City Ordinances: Some city ordinances, such as a City of Austin ordinance, impose additional accessibility standards for government-funded housing.

D.
Reasonable Accommodations in Rules, Policies, Practices, and Services for Tenants with Disabilities: Landlords are required by the Fair Housing Act to make reasonable accommodations in their rules, policies, practices, or services “when such accommodations may be necessary to afford a handicapped person equal opportunity to use and enjoy a dwelling unit.”  A tenant who needs a reasonable accommodation to a landlord rule, policy, practice, or service needs to first make the request to the landlord. The landlord can ask for documentation of the tenant’s disability if the disability is not obvious.  However, housing need not be made available to a person who is a direct threat to the health or safety of others (unless the person is disabled and a reasonable accommodation will remove the threat) or who currently uses illegal drugs. A landlord cannot charge a tenant for making an accommodation.

Examples:

_
If a blind tenant needs a seeing eye dog, a landlord must waive its “no pets” policy to allow the blind person to have the dog.

_
If a mobility impaired tenant lives at a complex with a “first come, first served” parking policy and is unable or has difficulty walking more than a short distance, the complex must allow the tenant to have a reserved space near his unit.

_
If a landlord with mental retardation needs oral reminders to pay the rent each month, the landlord may have to call or visit the tenant before each month’s rent is due.

IV.
Exceptions: Landlords Who Do Not Fall under the Fair Housing Act:

In some circumstances, the Fair Housing Act exempts owner-occupied buildings with no more than four units, single-family housing sold or rented without the use of a broker, and housing operated by organizations and private clubs that limit occupancy to members.

V.
Examples of Housing Discrimination:

·
Restricting families with children to certain floors.

·
Prohibiting a service animal pursuant to a “no pet” policy.

·
Renting only to women.

·
Refusing to rent to a family with children.

·
Requiring individuals with disabilities to pay higher security deposits.

·
Requiring credit checks only on applicants of a particular race or ethnicity.

·
Building a new apartment complex with no accessible units.

·
Refusing to rent to a person with AIDS.

·
Refusing to let a disabled tenant expand a doorway for his wheelchair.

·
Asking an applicant whether she is disabled or asking an applicant about the severity of a disability, except to the extent it is necessary to determine whether an applicant qualifies for a dwelling unit available only to persons with disabilities or qualifies for a priority available to persons with disabilities.

VI.
Examples of Successful Fair Housing Business Practices:
·
Require all employees to attend training on fair housing laws.

·
Prominently display fair housing posters for customers. 

·
Advertise consistent with fair housing laws.

·
Include fair housing logo in displays, pamphlets, and advertisements.

·
Maintain an office log for housing problems with date and time of incident.

·
Use a standardized application and interview criteria for all applicants.

·
Utilize a waiting list for applicants.

·
Keep a neutral record of all inquiries and applications for housing.

·
Monitor staff knowledge of fair housing laws periodically.

·
Include equal housing opportunity statement in all real estate publications.

·
Stress consistency from all employees: Require the same qualifications for all tenants.  Treat everyone the same, but be aware of reasonable accommodation and reasonable modification requirements for disabled persons.

·
Document all requests for reasonable accommodations and modifications. 
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